Advertising Terms and Conditions

1. DEFINITIONS AND INTERPRETATION
“Act” or “Acts”
means the Broadcasting Acts 1990 and 1996 and the Communications Act 2003 as amended or superseded from time to time;
“Advance Booking Deadline”
or “AB Deadline”
means the relevant date from the list of dates published by the Company from time to time on a website at www.skymedia.co.uk or such other deadline as is agreed between the Advertiser or Agency and the Company, by which the Agency or Advertiser is required to confirm the Booking;

“Advertisement”
means Advertising Copy in respect of which Airtime has been sold for transmission in the manner prescribed in a Contract;

“Advertiser”
means a person, firm or company making a booking through or by means of an Agency, or otherwise, and includes its permitted successors in title and assigns;
“Advertising Copy”
 means any advertising material intended for transmission by the Company. Advertising Copy shall be deemed to have been delivered only when all of the Company’s technical requirements have been met and the Company has given the Rotation Instructions;
“Affiliate”
means in relation to either party, its parent/partner and ultimate holding company and all of its respective subsidiaries;

“Agency”
means a person, firm or company carrying on the business involving the selection and purchase of Airtime for the persons wishing to advertise;
“Airtime”
means advertising and sponsorship time within a commercial break available to an Advertiser for the transmission of its Advertising Copy;
“Booking”
means a commitment to the Company in writing (including by electronic means) from the Advertiser or Agency to buy Airtime at an agreed rate and on agreed terms.  A Booking becomes legally binding once accepted by the Company in writing (including email) or by the provision of actual Airtime to the Advertiser;

“CAP Code”
means the Committee of Advertising Practice (Non-Broadcast) Code;

“Clearcast”
means Clearcast Limited or any superseding body;
“Clear Working Day”
means the number of complete days which must elapse between the doing of the act in question and the date named;

“Code” or “Codes”
means the Ofcom Programme Code, the Ofcom Rules on Amount and Scheduling of Advertising, the Ofcom Broadcasting Code and accompanying guidance, all as amended or superseded by revised codes issued by Ofcom from time to time;

“The Company”
means British Sky Broadcasting Limited and includes their successors and assigns;
“Conditions” or “Terms”
or “Terms and Conditions”
means these general advertising terms and conditions;
“Contract”
means these Terms and Conditions and the terms agreed in the Booking;
“Control” or “Controlling Interest”
has the meaning ascribed to it by Section 840 of the Income and Corporation Taxes Act 1988;

“Copy Clearance Secretariat”
means the body (currently Clearcast) which scrutinises the Advertising Copy against the Advertising Standards Code issued by Ofcom following the submission of the Advertisement to ensure it is compliant.  The Advertising Copy is then granted commercial/copy clearance for transmission;

“Copy Surcharges”
means a surcharge of £250 per Advertising Copy which can be imposed where commercial copy or Rotation Instructions are not supplied to the Company more than two Clear Working Days before the first transmission date;

“Creative Agency”
means a person, firm or company carrying on the business of creating and/or producing any Advertising Copy;

“Dayparts”
means agreed time segments for the purposes of booking and monitoring Airtime;

“Force Majeure”
means any event beyond the reasonable control of either the Company or the Advertiser or Agency, as applicable, and shall include (but not by way of limitation) strikes, lockouts, riots, sabotage, acts of war, terrorism, hostilities or piracy, any law, destruction of essential equipment by fire, explosion, storm, flood, earthquake, satellite and/or transmission failure and delay caused by failure of power supplies or transport;
“Master Tape”
means the original tape supplied to the Customer containing an Advertisement.  The Master Tape remains the property of the Advertiser at all times;

“Ofcom”
means the Office of Communications (or any superseding body);

 “Rotation Instructions”
means a formal letter or e-mail from an Advertiser or Agency authorising the Company to transmit its Advertisement and stating commercial reference numbers, durations, start dates, end dates and channels as appropriate;

“Sky Platforms”
means any platform by which Sky makes its content available to viewers, including but not limited to satellite, cable, mobile phone, broadband and video on demand (VOD);

“Specials” or “Special Programming”
means programmes covering televised events of such a nature as to fall outside the normal rates at the discretion of the Company;

“Standard Timelengths”
are 10 seconds or a multiple of 10 seconds;
“Territory”
means the territories into which Advertisements are transmitted and of which the Advertiser and/or Agency is/are fully aware;

“Working Day”
means Monday to Friday inclusive in each week except any bank or public holiday. Advertising Copy delivered after 5pm on a Working Day shall be deemed to have been received on the next Working Day.
1.1 The Advertiser or Agency may not assign, sub-contract or delegate the provisions of any Contract in whole or in part without the prior written consent of the Company;
1.2 If the Advertiser or Agency acquires a Controlling Interest in another company (“Subsidiary Company”) or the business of another company then the revenue generated by advertising Booked on behalf of that Subsidiary Company or business (although Booked in accordance with the Company’s Terms and Conditions) shall not be deemed to come within the provision of this Contract between the Advertiser or Agency and the Company for the purposes of calculating the Advertiser’s or Agency’s minimum broadcast share, or Sky's maximum liability under Condition 9.3, but will have to be placed on separate terms to be agreed with the Company;
1.3 Where any Advertiser, having signed a Contract or authorised, expressly or impliedly, an Agency to act on its behalf, divests itself of a Subsidiary Company or business, the Company reserves the right to terminate and recover the full benefit of such Contract in the event that such Advertiser or Agency fails to meet the share of its television advertising expenditure which it has committed to purchase under the Contract;
1.4 Headings are for ease of reference and shall not affect the construction or interpretation of these Conditions;
1.5 References to “person” shall include any individual, firm, government, state or agency of a state or any joint venture or association (whether corporate or incorporate);

1.6 References to a statute or regulation shall be deemed to extend to any statute or regulation passed in substitution therefore or substantially re-enacting or consolidating the same;

1.7 Words in the singular shall include the plural, and vice versa..

2. ACCEPTANCE
2.1 By placing an order or Booking with the Company for Airtime, the Advertiser and Agency (if any) accept in full these Terms and Conditions.  Unless the Booking expressly states otherwise, in the event of any conflict between these Terms and Conditions and the Booking, these Terms and Conditions shall prevail.

2.2 An Agency, by placing an order in the capacity of agent on behalf of any Advertiser warrants that it is authorised to bind the Advertiser and that the Agency undertakes to indemnify the Company against any loss arising from any claim by the Advertiser that it should not be bound.

2.3 No terms or conditions other than those set forth herein or any variations under Conditions 14 and 22 shall be binding upon the Company or the Agency or the Advertiser as applicable unless in writing and signed by the Company and the Agency or the Advertiser.
3. TRANSMISSION OF ADVERTISING COPY 
3.1 The Advertiser and Agency (if any) hereby authorise the Company to transmit all Advertising Copy delivered pursuant to the Contract.  For the avoidance of doubt, the use of the term “transmit” under these Terms and Conditions includes all forms and methods of transmission across all Sky Platforms.
3.2 Advertisements will only be transmitted if they are approved by the Company, satisfy all of the Company’s technical requirements as may be notified by the Company to the Advertiser or Agency from time to time and comply with the Acts, the Codes and all applicable legal and regulatory requirements.
3.3 The Advertiser and Agency (if any) agree that they are fully responsible for the content of the Advertising Copy and are responsible for the actions of any person, including but not limited to any Creative Agency, in relation to the creation, authenticity and delivery of Advertising Copy.

3.4 Advertising Copy must also comply with the Clearcast Notes of Guidance for Television Advertising and the Copy Clearance Secretariat notes of guidance and copy clearance bulletins in force at the time of transmission and in addition:
3.4.1 Scripts and/or storyboards, along with consignment notes for all spot Advertisements must be submitted in advance to the Copy Clearance Secretariat for provisional approval before transmission;
3.4.2 All finished clocked Advertising Copy must be submitted to the Copy Clearance Secretariat for approval before transmission;
3.4.3 The Advertising Copy provided to the Company for transmission must be the same Advertising Copy (and with the same clock number) as the Advertising Copy approved by the Copy Clearance Secretariat;
3.4.4 Approval by the Copy Clearance Secretariat of any Advertising Copy and/or compliance with the terms set out in Conditions 3.1, 3.2 and 3.3 shall not in any way prejudice the Company’s right to reject any Advertisement as provided under Condition 5 below.
The Advertiser and the Agency (if any) shall procure the compliance of the Creative Agency with the obligations set out in this Condition 3.4 and Condition 12.1, as if the Creative Agency were a party to this contract.  The Advertiser and the Agency (if any) will indemnify and hold the Company harmless against any loss or damage caused by a Creative Agency’s breach of Conditions 3.4 and/or 12.1.

3.5 The Advertiser and the Agency (if any) hereby acknowledge and agree that, unless agreed otherwise in writing with Sky, all Advertising Copy provided under this Agreement will be cleared for transmission across all of the Sky Platforms and Sky may transmit the Advertising Copy across any or all of the Sky Platforms (whether on a simultaneous basis or any other basis) without providing prior notice to the Advertiser or Agency. 

3.6 The Company reserves the right at its absolute discretion to do any act or thing in respect of the transmission of any Advertisement or part thereof (including the fading, editing, or cutting thereof), where such Advertisement or part thereof is considered by the Company to be unsuitable for transmission and the Company shall not thereby incur any liability to the Agency (if any) or Advertiser who shall have no claim whatsoever for damages or otherwise in respect of any non-transmission of any such Advertisement or part thereof but the Agency (if any) and/or Advertiser shall remain jointly and severally liable in full to the Company for the charges payable hereunder for such Advertisement.
3.7 For the avoidance of doubt, the Company reserves the right at its absolute discretion and without incurring any liability to decline to transmit any Advertisement without giving any reason in writing for so declining but the Advertiser and the Agency (if any) shall not be liable to pay for any Advertisement which the Company so declines to transmit provided such Advertising Copy has been delivered on time as provided for in Condition 5 below.
3.8 All programmes are subject to suspension or cancellation or placement at the absolute discretion of the Company.
3.9 The Company reserves the right at its absolute discretion to restrict any repeat transmission of the same Advertisement.
3.10 Subject to the provisions of Condition 14, all bookings are accepted on the understanding that they will be paid in accordance with the accounting dates as specified in Condition 11 in force on the date of transmission.
3.11 The Company will use reasonable endeavours to adhere to Advertisement Rotation Instructions but shall not be liable for any failure to comply with those instructions. The Company also reserves the right not to transmit the Advertisement if Rotation Instructions are not received by the Company two Clear Working Days before the first transmission date of the Advertisement.
3.12 The Advertiser or Agency, as applicable, shall deliver the Advertising Copy digitally in the 16:9 full height widescreen anormorphic format (or any other format agreed between the parties from time to time), and its script, consignment notes and Rotation Instructions (as applicable) to the Company well in advance of the first transmission date of the Advertisement (but in no event later than the timeframes specified in Condition 5.1).

3.13 The Company reserves the right at its absolute discretion to refuse Advertisements advertising more than one product.
3.14 No protection is given by the Company to the Advertiser or Agency (if any) against the proximity of transmission of Advertisements featuring competitive products.
3.15 The Company shall not be held responsible for any addition to, changes in or deletions from any Advertising Copy required by Ofcom or delays resulting therefrom.
3.16 The Company reserves the right to refuse Advertising Copy that does not comply with Standard Timelengths requirements.
3.17 The Company reserves the right at its absolute discretion not to accept any Booking or any Advertising Copy, including but not limited to competitive channel advertisements that contain date, day or time specific or appointment to view references in either a verbal or visual context.
4. NON STANDARD TIMELENGTHS 
4.1 Advertisements which are not Standard Timelengths (“Non-Standard Timelengths”) will only be accepted by the Company at the Company’s sole discretion and only if they can be transmitted within the same break as the other Advertisements for the same Advertiser or Agency and the total length bought is a Standard Timelength. Rates for Standard Timelengths and Non-Standard Timelengths are available from the Company on request.
4.2 If in the Company’s opinion Advertising Copy contains advertising for more than one product as a consequence of editing two or more advertisements for the purpose of taking advantage of reduced rates for Airtime of a greater timelength, the Company reserves the right, at its absolute discretion, to charge such Airtime at a rate equivalent to that which the Company would have charged had the Advertising Copy for each product been submitted to it separately.
5. DELIVERY 
5.1 Advertising Copy (including the material specified in Condition 3.12) must be delivered to and received by the Company not less than two Clear Working Days before the date of the intended transmission.  Where possible, Rotation Instructions should be delivered ahead of this deadline. This is irrespective of the delivery method.  

5.2 If the Company decides that Advertising Copy is unsuitable, the Company shall notify the Agency (if any) or the Advertiser who must supply alternative Advertising Copy at its own cost as soon as possible and in any case not later than two Clear Working Days prior to the intended transmission. 
5.3 Where Advertising Copy is not delivered at least two Clear Working Days before the intended transmission date, the Agency (if any) and the Advertiser shall at the discretion of the Company be liable for the Copy Surcharges;  and/or be liable to pay in full for the Airtime booked whether or not any Advertisement is in fact transmitted.
5.4 Where Advertising Copy (or replacement Advertising Copy) or Rotation Instructions (or newly submitted Rotation Instructions) is accepted at the absolute discretion of the Company less than two Clear Working Days before the intended transmission date, the Advertiser and the Agency (if any) shall be liable to the Company for the Copy Surcharge of £250 plus VAT per Advertising Copy and shall pay any invoice issued by the Company for such Copy Surcharge within 30 days of the date of invoice.  In the event that an Agency liable for such a Copy Surcharge fails to pay that surcharge within 30 days of the date of invoice, the Advertiser, on whose behalf the relevant Booking is made, will be responsible for the payment of that surcharge directly to the Company.
5.5 The provisions of Conditions 5.1, 5.2, 5.3 and 5.4 above shall be without prejudice to any special arrangements for Bookings made at shorter notice and agreed in writing by the Company.  In exceptional cases the Company will, at its sole discretion, accept Advertising Copy delivered less than two Clear Working Days before the date of transmission. In such cases the Company is not obliged to notify the Agency (if any) or the Advertiser in accordance with Condition 5.2 below if it decides the Advertising Copy is unsuitable.
5.6 Unless otherwise instructed Advertising Copy may be destroyed by the Company if not transmitted for a period of 90 days without further reference to the respective Agency or Advertiser.

6. DATE/TIMES OF TRANSMISSIONS
6.1 For the avoidance of doubt, adherence to the times and/or dates of transmission of a Booking will be at the absolute discretion of the Company. 
6.2 Without prejudice to Condition 6.1 above, if the Company offers an alternative time and/or date of transmission to the Agency (if any) or the Advertiser and such Agency/Advertiser does not accept such alternative:

6.2.1 the original Booking shall be cancelled;

6.2.2 the Agency (if any) and the Advertiser shall have no claim against the Company for any expenses or damage whatsoever incurred as a result of non-transmission; and

6.2.3 the Company shall not charge the Agency or Advertiser for such Booking save for any agreed amounts which the Company has incurred in connection with the Booking.

For the avoidance of doubt, this Condition 6.2 shall only apply where a material part of the Booking has been affected and it shall not apply where individual slots are affected.

6.3 Without prejudice to Condition 9, the Company shall incur no liability for any failure to transmit all or any part of any Advertisement transmitted or for any failure to adhere to advertisement Rotation Instructions, except that if a total failure to transmit shall be due to the fault of the Company the Advertisement shall not be charged for. 
7. CANCELLATION OR POSTPONEMENT
7.1 Subject to the provisions of Conditions 14, 15 and 16, any Booking may be cancelled or postponed by either party provided that any such notice in writing of cancellation or postponement is received and acknowledged by the Company or the Advertiser or Agency as the case may be not less than nine weeks before the first intended transmission date (the “First Spot”). Cancellation or postponement requests by an Advertiser or Agency for campaigns within nine weeks before the First Spot shall be considered by the Company and may be accepted at the Company’s absolute discretion subject to the following cancellation charges that apply to the entire campaign:
Over 6 weeks from First Spot 
20% of the value of booking at the time of cancellation
29 to 42 days from First Spot 
35% of the value of booking at the time of cancellation
15 to 28 days from First Spot
50% of the value of booking at the time of cancellation
Within 2 weeks of First Spot
100% of the value of booking at the time of cancellation
Unless a Booking is cancelled in accordance with these Conditions, an Advertiser and Agency who fail to deliver any Advertising Copy in accordance with Condition 5 will remain jointly and severally liable to pay for the Advertisement in full whether or not the Advertisement is transmitted. The Company reserves the right to retain all expenditure for any postponed campaign and to rebook the Airtime during a mutually agreed period.
7.2 Any request by an Advertiser or Agency for the postponement of a campaign for which such Advertiser or Agency has pre-paid must be made to the Company in writing.  Any acceptance of such a request shall be at the Company’s sole discretion.  Any such postponed campaign must be recommitted at the time of postponement to a time as soon thereafter as reasonably possible and in any event not more than six calendar months after the First Spot of the campaign being postponed. Any postponed campaign not recommitted within six calendar months of the first intended transmission date shall be subject to the Company’s cancellation charges of 100 percent that apply to the entire campaign.  
8. ADVERTISING AGENCIES AND COMMISSIONS
8.1 An Agency shall be deemed to contract as principal in all respects (notwithstanding that its customer is identified) and as such will be responsible for the payment of accounts, unless other arrangements are agreed in writing. Late Copy Surcharges will be invoiced to the Agency as the principal.  In the event that the Agency fails to comply with any of its obligations as set out in the Contract, the Advertiser, for whom the relevant Booking is made, will be responsible for the fulfilment of such obligations directly to the Company including, for the avoidance of doubt, the settlement of any accounts payable by the Agency to the Company.
8.2 Agency commission on the amounts payable to the Company for the relevant Booking will be determined by the Company in accordance with the terms of each individual Contract.
9. LIABILITY

9.1 While every reasonable care will be taken in respect of Advertising Copy (including without limitation advertising films, recordings, goods or equipment), the Company shall not be liable for any delay in delivery, loss or damage thereof whether in the studios or in transit and whether or not such Advertising Copy, goods or equipment are supplied by the Company and whether any delay, loss or damage is occasioned by the Company’s fault or negligence.

9.2 The Company shall not be liable for any direct or indirect loss of profits, revenues, contracts, goodwill, anticipated savings, business opportunity or data whether based on breach of contract, tort (including negligence), or otherwise and whether or not the Agency or the Advertiser has been advised of the possibility of such loss or damage.

9.3 Without prejudice to the provisions of Conditions 9.1 and 9.2 above, in the event that the Company is held liable for damages or losses suffered by the Agency (if any) or the Advertiser, the maximum liability that the Company shall have towards the Agency (if any) and the Advertiser in respect of any act or omission and any related series of acts or omissions shall be the aggregate total amount paid to the Company by the Advertiser and the Agency on its behalf over the six-month period immediately prior to the first occurrence of the damage or loss suffered by the Agency or Advertiser as a result of such act, omission or series thereof.

9.4 Nothing in this Condition 9 purports to limit or exclude liability for fraud, or exclude or limit liability for death or personal injury caused by the Company’s negligence or to the extent otherwise not permitted by law.

10. SCREEN FORMAT DISCLAIMER

10.1 The Company will use reasonable endeavours to ensure that Advertisements are transmitted in the screen format and/or resolution that is delivered by the Agency (if any) or Advertiser, but it is understood and accepted by the Agency and Advertiser that for technical reasons the Company cannot guarantee to do so and the Agency (if any) and Advertiser will remain liable for all charges hereunder notwithstanding if for any reason including technical error, breakdown or Force Majeure the Advertisements are not transmitted in the intended format.

10.2 The Company makes no guarantee that a channel logo or identifier, or any interactive trigger, will not obscure text in an Advertisement, where that text is placed at the top of the screen.

11. ACCOUNTS
11.1 Accounts payable by an Advertiser and Agency (if any) shall be paid not later than the twenty fifth day of the month following the month of transmission. Payment shall be made by the Advertiser or Agency (if any) to the Company by BACS, CHAPS or cheque and must be received by the Company either as cleared funds or in the form of a cheque by the twenty fifth day of the appropriate month.  If the Company receives notification that a cheque from an Advertiser or Agency has failed to clear, all future payments by that Advertiser or Agency shall be made by BACS or CHAPS. In months where the twenty fifth falls on a Sunday or a Bank Holiday, the last Working Day before the twenty fifth shall be regarded as the due date by which the payment must be received by the Company.

In the event of an Advertiser and/or Agency not paying an account by the due date, the Company reserves the right without prejudice to all its other rights:

11.1.1 not to accept further bookings from the Advertiser or Agency; and/or
11.1.2 to treat any amount due to the Company as a simple debt recoverable forthwith; and/or
11.1.3 to charge interest on all monies outstanding beyond the date for payment at a rate of two percent over the Barclays Bank plc base rate from time to time in force per month.
11.2 The existence of a query in any individual item in an account will only affect the due date of payment of that individual item. The Agency (if any) or Advertiser must inform both the Sales and Credit Control Department of the Company in writing of any query within seven Working Days from receipt of the invoice. Any such query must note the invoice to which it refers together with full details of and justification for the query.  No spots may be brought into dispute by the Agency or Advertiser after this time. In the event of a query being resolved in favour of the Company, the item in query will be subject to the full rate of interest as specified in Condition 11.1.3 above, subject only to the Company having dealt with the query within a reasonable time.
11.3 All payment accounts for advertising Airtime placed shall be made in full and it shall not be open to the Agency (if any) or the Advertiser to make any deduction retention or to claim any rights of set off or to make any counterclaim in any proceedings brought by the Company in respect thereof.
11.4 All amounts payable will be rounded up to the nearest pound.
11.5 All Bookings are accepted on the understanding that they will be paid for at the rates agreed and in accordance with this Condition 11.

11.6 Notwithstanding Condition 11.5 above, if the Company acting in good faith considers that the financial position of the Advertiser or the Agency (if any) does not justify accepting Bookings on the terms of payment set out herein, the Company may, with immediate effect, require such Advertiser and/or Agency to make full payment on account or full payment in advance of each monthly Booking as a condition of acceptance of Bookings.

12. WARRANTIES AND INDEMNITY
12.1 The Advertiser and the Agency (if any) warrant and undertake that:

12.1.1 They will be responsible for obtaining and paying for all necessary licenses and consents for the transmission across all Sky Platforms throughout the Territory of any Advertising Copy or copyright material contained, or the appearances of any person in the Advertising Copy including also (but not limited to) music rights and performing rights. In addition, they will also be responsible for informing the Company in advance of transmission if a piece of commercially recorded music is simultaneously commissioned for use as signature music for programmes or promotions;
12.1.2 No Advertising Copy will breach the copyright, moral rights, intellectual property rights or other rights of any person, company or partnership anywhere in the world; 
12.1.3 No Advertising Copy will be in breach of or contrary to the Acts, the Codes or (where the Advertising Copy is to be transmitted across a non-broadcast Sky Platform) the CAP Code, or any common law statute or applicable regulation, nor will it be defamatory, racist or sexist, threatening or menacing to any person or group of people, or contain any obscene elements, or anything which in the reasonable opinion of the Company is likely to cause annoyance or distress to any person; and

12.1.4 All Advertising Copy has been approved by the Copy Clearance Secretariat.

12.2 The Advertiser and the Agency (if any) will indemnify and keep indemnified and hold harmless the Company, its Affiliates, officers and employees against all actions, proceedings, costs, damages, expenses, penalties, claims, demands and liabilities arising directly or indirectly from any breach and/or threatened breach by the Advertiser and/or the Agency (if any) of its obligations contained in these Conditions and the above warranties or in any manner whatsoever in consequence of the use, transmission, recording or broadcasting in the form submitted or prescribed of any Advertising Copy or matter supplied by or transmitted for the Advertiser and/or Agency across all Sky Platforms.
13. PUBLICITY
13.1 No Advertiser or Agency shall without the prior consent of the Company publish any information (including marketing or promotional materials) in connection with any Advertising Copy which has been transmitted or is scheduled for transmission which makes any reference to the Company.

14. CHANGE OF CONDITIONS
14.1 The Company’s practice is to give two weeks’ notice in respect of changes of terms and conditions and the Company reserves the right to make such changes at shorter notice. Unless otherwise agreed between the parties in writing, in the event of such a change, the terms and conditions applicable shall be those in force at the time of transmission. The Advertiser and Agency (if any) shall (by serving written notice on the Company within one week of receiving notice of such a change) be entitled to cancel any order for an advertisement to which the change of terms and conditions would otherwise be applicable.  
15. SPECIAL RATES
15.1 Special rates and Conditions may be announced from time to time for particular programmes.
16. AUDITING
16.1 The Company shall have the right to audit the Advertiser’s and/or Agency’s (if any) records at its own cost at any time on reasonable prior written notice to ensure that the terms and conditions of the Contract have been complied with and in particular that payments are being made in accordance with the Contract. The auditors are to be permitted access to any information and make such enquiries as they consider relevant to the performance of their duties.  The Company shall be entitled to receive details of all audited expenditures falling within the terms of the Contract. The auditors will provide letters of confidentiality where requested.
16.2 If any such audit reveals that the Advertiser and/or Agency, as the case may be, has underpaid the Company by more than one and a half percent of sums properly due, then the Advertiser or Agency shall pay to the Company forthwith the cost of the audit, together with the amount of the shortfall and interest thereon accruing daily at a monthly rate of two percent over the Barclays Bank plc base rate from time to time in force from the date when the sums were due until the date of actual payment.  The auditors’ evaluation of the cost shall be final and binding on both parties.

16.3 If any audited share committed under the Contract is under-delivered, the Company shall have the following remedies at its option:

16.3.1 the offset against any commitment under-delivered by the Company; or

16.3.2 an increased share in subsequent year(s); or

16.3.3 an agreed cash over-delivery (above the agreed share) for subsequent year(s); or

16.3.4 an increased pricing for subsequent year(s).

If a satisfactory resolution cannot be agreed by the Company in accordance with 16.3.1 to 16.3.4 above within 30 days, the Company may re-invoice the current year to the Advertiser and/or Agency (if any) based upon appropriate price adjustments to reflect the loss of share.

16.4 Where an Agency contracts with the Company, that Agency shall obtain all relevant consents (as required) from all Advertisers in respect of whom Bookings are made by that Agency, to ensure that the Company has access to all relevant details about and records of any such Advertiser for the purposes of an audit carried out in accordance with this Condition 16.  At the Company’s reasonable request, the Agency will provide written confirmation to the Company that such consents have been obtained together with any supporting evidence reasonably required by the Company.

17. TERMINATION

17.1 The Company may by notice in writing to the Advertiser or the Agency (if any) terminate any Booking or the Contract immediately upon the happening of any one of the following events:

17.1.1 without prejudice to the Company’s discretion to refuse to accept delivery of any Advertising Copy or transmit any Advertisement, if the Advertiser or the Agency (if any) commits any material or persistent breach of any provision of these Terms and Conditions and fails to remedy such breach within a period of ten Working Days from the service on it of a notice specifying the breach and requiring it to be remedied; or

17.1.2 if the Advertiser or the Agency ceases to carry on business, becomes insolvent, has a receiver, administrative receiver or manager appointed over the whole or any part of its assets, enters into any composition with creditors generally, or has an order made or resolution passed for it to be wound up (other than in furtherance of any scheme for amalgamation or reconstruction) or undergoes any similar or equivalent process in any jurisdiction; or

17.1.3 if there is a material change in the ownership of or a change in Control of the Advertiser or the Agency (if any) if such Agency or Advertiser disposes of all or a substantial part of its assets or undertaking; or

17.1.4 if the activities or conduct of the Agency (if any) or Advertiser or activities relating to such Agency’s or Advertiser’s business are of such a nature that the Company reasonably considers detrimental to the reputation of the Company and or any of its channels or otherwise damaging to the Company’s brand.

17.2 Any termination by the Company in accordance with Condition 17.1 above shall be without prejudice to the Company’s right to be paid by the Agency (if any) and/or Advertiser any monies due or owing by such Agency and/or Advertiser to the Company at the time of such termination.

18. CONFIDENTIALITY
18.1 Each party shall keep confidential all confidential information disclosed to it by the other whether relating to the Contract or otherwise relating to the content or operation of this agreement. Each party will only disclose confidential information to those of its employees and officers who (i) need to know it for the purpose of exercising or performing its rights and obligations under this agreement (ii) are informed of the confidential nature of the information divulged and (iii) agree to act in compliance with this agreement. Neither party will disclose that information to any third party (other than its employees and officers in accordance with this Condition 18), except for information that:
18.1.1 is already in the public domain at the time of disclosure;
18.1.2 becomes publicly known through no fault of its own; or
18.1.3 is acquired by that party from a third party without any breach of any obligation of confidence
18.2 Notwithstanding any other provision of this agreement it shall not be a breach of this agreement for any party to disclose any information given to it in connection with this agreement for statutory auditing purposes or pursuant to a court order or a binding request from a regulatory (or other analogous) authority with jurisdiction or from any other third party with statutory power to require the disclosure of such information, provided that the affected party gives all reasonable notice of such disclosure to the other party.
18.3 The provisions of this Condition 18 shall expressly survive any termination, completion or assignment of the Contract.

19. FORCE MAJEURE
19.1 If any party (the “Affected Party”) is prevented or delayed in whole or in part from complying with its obligations under this Agreement by reason of Force Majeure, it will notify the other parties giving details thereof. The Affected Party will be relieved of its obligations under these Terms and Conditions to the extent that its performance is hindered or delayed by such Force Majeure event. If the event of Force Majeure continues for a period of more than 30 days, the other party shall be entitled to terminate the affected booking by notice in writing to the Affected Party. This termination will be subject to the Company’s charges as set out in Condition 7.
20. ASSIGNMENT
20.1 The Advertiser and the Agency (if any) may not assign, sub-contract, delegate, dispose of, hold on trust or part without the benefit or burden of any part of the Contract without the prior written consent of the Company. For the avoidance of doubt, if the Company grants such consent such Advertiser and/or Agency shall nonetheless remain responsible for the performance of its obligations under the Contract.
21. DISPUTE RESOLUTION PROCEDURE/GOVERNING LAW
21.1 The parties agree that they will endeavour to resolve any dispute between them by direct meetings between the relevant representatives of each party.  To the extent that a resolution to a dispute cannot be found within fifteen Working Days of either party raising such dispute, the matter shall then be referred in writing to both the Sales Director of the Company and the Media Director of the Agency or Advertiser by either party for resolution.  If such dispute shall remain unresolved 30 Working Days following such secondary referral then either party may commence proceedings to refer such matter to the relevant Courts.  
21.2 The Contract shall be subject to English law and the exclusive jurisdiction of the English Courts.

22. OTHER PROVISIONS

22.1 The Agency (if any) will send a copy of these Conditions to all Advertisers on whose behalves Bookings are made by the Agency and the Agency will ensure that such Advertisers are fully aware of these Conditions prior to the execution of the relevant Contract.  

22.2 Subject to Condition 14.1, no terms or conditions other than those set forth herein or any variation thereof shall be binding on the Company or the Agency or the Advertiser as applicable unless agreed to in writing and signed on behalf of both parties.

22.3 No waiver of any breach of any provision hereunder shall be deemed to be a waiver of any other breach of the same or any provision hereof and no waiver shall be effective unless in writing and then only to the extent specifically set forth.

22.4 If any provision of these Conditions and/or the Contract or the application of such provision to any person or circumstance is held to be contrary to any law or regulation, or is otherwise held to be void or unenforceable under any relevant law or regulation, or if any court, tribunal, regulatory authority or other competent body having relevant jurisdiction shall notify any of the parties that in its view (whether on a final or interim basis) any material provision of these Conditions and/or the Contract is void, unlawful or unenforceable in whole or in part, or orders any of the parties to desist from observing any material provision of these Conditions and/or the Contract in whole or in part, then the offending provision shall be struck out and the parties will consult with a view to negotiating in good faith an alternative provision which substantially gives effect to the parties’ respective intentions at the date hereof and which no longer breaches any law and regulation (and/or if applicable satisfies the concerns of such competent body), whereupon such provision shall be substituted for the offending provision and all other provisions of these Conditions and/or the Contract will remain in full force and effect.

22.4.1 In the event that, within 60 days of the commencement of discussions no such mutually satisfactory agreement can be reached which, in the opinion of the parties substantially gives effect to their respective intentions at the date hereof and which no longer breaches any law and regulation (and/or where applicable satisfies the concerns of such competent body), then, subject as set out in Condition 22.4.2 below, any of the parties may at any time thereafter terminate these Conditions and/or the Contract by written notice to the other party.

22.4.2 The right of termination of the parties set out in Condition 22.4.1 above shall be used in good faith and only where the commercial benefit of these Conditions and/or the Contract for the party exercising such right of termination has been or will be, in practice, materially diminished as a consequence of the offending provision being struck out and the parties failing to agree an alternative provision.
